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1. INTRODUCTION
Rules of origin are those laws and regulations that determine the
country of origin of goods in international trade. These rules are pri-
marily applied to imported articles that are not wholly grown, mined or
produced in a single country. Origin problems have surfaced in the last
thirty years with the growth of multiple-party manufacturing and the
implementation of country-specific preferential agreements and trade
restrictions.1 Traditionally, origin'rules were concerned with determin-
ing the country of origin for purposes of tariff classification 2 and fulfil-
ling the marking requirements set out in the Tariff Act of 1930.' Cur-
rently the rules are used to identify eligibility for special tariff
treatment under the Generalized System of Preferences," the Caribbean
Basin Initiative,5 and the United States-Israel Free Trade Area Agree-
ment.6 Rules of origin also establish United States status for purposes
• J.D. Candidate 1989, B.A. 1986, University of Pennsylvania.
I See Standardization of Rules of Origin, USITC Pub. 1976, Inv. No. 332-239
(May 1987)[hereinafter ITC 19761; The Impact of Rules of Origin on U.S. Imports
and Exports, USITC Pub. No. 1695, Inv. No. 332-192 (May 1985)[hereinafter ITC
1695]. See also Palmeter, Rules of Origin or Rules of Restriction? A Commentary on a
New Form of Protectionism, 11 FORDHAM INT'L L.J. 1, 2 (1987).
2 See infra notes 60-66, 71-77 and accompanying text.
3 Tariff Act of 1930, ch. 497, § 304, 46 Stat. 687 (1931) (codified as amended at
19 U.S.C. § 1304(a) (1982)). See infra notes 24-25 and accompanying text.
" Trade Act of 1974, Pub. L. No. 93-618; tit. v, 88 Stat. 1978, 2066-71 (codified
as amended at 19 U.S.C. §§ 2461-2466 (1982 & Supp. V. 1987)). See infra notes 29-
37 and accompanying text.
5 Caribbean Basin Economic Recovery Act, Pub. L. No. 98-67, 97 Stat. 384
(1983) (codified as amended in scattered sections of 19 U.S.C. and 26 U.S.C.). See
infra notes 38-47 and accompanying text.
6 Agreement on the Establishment of a Free-Trade Area, Apr. 22, 1985, United
States-Israel, 24 I.L.M. 653. See infra notes 48-56 and accompanying text.
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of drawback,7 government procurement,' and United States goods ex-
ported and returned.9
Despite the importance of rules of origin, little guidance exists
concerning the operation of such rules."0 The most commonly used
standard in the United States is the "substantial transformation test.""
Under this test, an article processed in more than one country is consid-
ered a product of that country in which it last underwent a substantial
transformation. A substantial transformation occurs when a product
emerges from a processing operation with a name, character, or use
different from that of the product before processing.12 Many statutes
and regulations require a substantial transformation for a change in
country of origin, but none provides a description of "transformation"
or a method of measuring what is "substantial." Court decisions and
administrative rulings of the Treasury Department and the Customs
Service have given the phrase meaning. I"
The substantial transformation test currently in use presents seri-
ous problems. It is fraught with inconsistency and unpredictability. Be-
cause the test is applied on a case-by-case basis, precedential determi-
nations are made in a variety of fora, based on unique facts, amidst
differing political and economic forces. There exist statutory guidelines
setting out criteria for identifying a transformation. Court decisions
enumerate several criteria under the rubric of substantial transforma-
tion, yet assign no consistent weight to them. A court may deem a sin-
gle criterion sufficient in one case, yet require three or four in another.
Similarly, Customs has justified an origin determination in one legal
area by reference to principles used in a different area, while dis-
missing attempts by others to do the same. 4
' See infra notes 67-70 and accompanying text.
8 See infra notes 57-59 and accompanying text.
' See infra notes 60-66 and accompanying text.
"9 Fiscal Year 1986 Budget for Customs Service, International Trade Commis-
sion, and U.S. Trade Representative: Hearing before the Subcomm. on International
Trade of the Senate Comm. on Finance, 99th Cong., 2d Sess. 134 (1986) [hereinafter
Finance Hearing] (report on rules of origin prepared by the Joint Industry Group, a
coalition of 75 trade associations, businesses, and law firms involved in international
trade).
" See generally Transcript of John Simpson, Director of the Office of Regula-
tions and Rulings of the U.S. Customs Service, speaking at the 4th Annual Judicial
Conference of the U.S. Court of Appeals for the Federal Circuit, reprinted in 112
F.R.D. 439 (1986) [hereinafter Simpson Transcript].
2 Torrington Co. v. United States, 764 F.2d 1563, 1568 (Fed. Cir. 1985). See
infra notes 35-37 and accompanying text.
" Simpson Transcript, supra note 11, 112 F.R.D. at 525. See infra notes 85-164
and accompanying text.
" Palmeter, supra note 1, at 30-31. Palmeter notes that Congress did not intend
for Customs to apply different origin rules for purposes of country of origin marking
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Recent court cases highlight the deficiencies of the substantial
transformation test and illustrate the need for a standard United States
rule of origin to provide definitive and predictable determinations. 5 A
report by the International Trade Commission states that a single relia-
ble standard will simplify customs considerations in business planning
and reduce chances of trade deflection.16 Adopting an international ori-
gin standard would extend clarity and predictability to governments
and businesses worldwide. It would facilitate understanding of country-
specific trade information 7 and provide a frame of reference for identi-
fying discriminatory practices."
This Comment explores the need for a uniform rule of origin to
replace the currently deficient state of origin rules in the United States.
Part 2 focuses on the applications of the principal United States rule of
origin, the substantial transformation standard. Part 3 discusses the
evolution of the substantial transformation test to its current state of
confusion. Finally, Part 4 proposes a standard rule based on the Har-
monized System of tariff classification.
2. APPLICATIONS OF THE "SUBSTANTIAL TRANSFORMATION" TEST
In the 1908 case Anheuser-Busch Brewing Association v. United
States,'9 a unanimous Supreme Court articulated the basic test for de-
termining origin. In its definitive opinion on country of origin, the
Court stated that "manufacture implies a change, but every change is
not manufacture . . . . [S]omething more is necessary as set forth and
illustrated in Hartranft v. Weidman, 121 U.S. 609 (1887). There must
be a transformation; a new and different article must emerge, 'having a
distinctive name, character, or use.' "20
This concept of a transformation has become the key element in
determining origin.2' A processing operation must result in a new arti-
and textile imports. Id. at 30 (quoting T.D. 85-38, 19 Cust. B. & Dec. 1, 64-65
(1985)). The author then cites Yuri Fashions Co. v. United States, 632 F. Supp. 41
(Ct. Int'l Trade 1986), where a court found that sweaters were a product of Korea for
textile restraint purposes, though for marking purposes they were a product of the
Commonwealth of the Northern Mariana Islands. Id. at 31.
15 See infra notes 128-64 and accompanying text.
1 ITC 1976, supra note 1, at v. The term "trade deflection" refers to the practice
of laundering a product's origin by subjecting it to inexpensive processes in another
country sufficient to result in a different origin determination. The goal of such a prac-
tice is to avoid higher duties and/or quota restrictions.
17 Id.
18 ITC 1695, supra note 1, at ix.
19 207 U.S. 556 (1908).
20 207 U.S. at 562.
21 See Finance Hearing, supra note 10, at 130.
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cle before a transformation will be deemed substantial.22 This require-
ment of a substantial transformation is incorporated in many contexts
where a country of origin must be determined.
2.1. Country of Origin Marking
Marking an article imported into the United States with its coun-
try of origin was first required by a provision included in the Tariff
Act of 1890.2 It has been part of every tariff act since that time, in-
cluding the Tariff Act of 1930 (Tariff Act), which serves as the founda-
tion for current marking laws. 4 Section 304 of the Tariff Act requires
the marking of every imported good in a manner that informs the "ulti-
mate purchaser" in the United States of its country of origin.25 The
final person in the United States to receive the product in its imported
form is usually considered the "ultimate purchaser."26 Customs regula-
tions provide that where an imported article is not the product of a
single country, the substantial transformation test determines the coun-
try of origin for marking purposes.2 A United States manufacturer is
considered the "ultimate purchaser" and exempted from the marking
requirements, provided the manufacturer substantially transforms the
imported product.2" Despite the critical role of the substantial transfor-
mation standard in origin marking, however, no statutory or regulatory
provisions detail the components of a substantial transformation.
22 United States v. Gibson-Thomsen Co., 27 C.C.P.A. 267 (1940).
23 Tariff Act of 1890, ch. 1244, § 26 Stat. 567, 613 (1891). See Silverstein, Coun-
try-of-Origin Marking Requirements Under Section 304 of the Tariff Act: An Im-
porter's Map Through the Maze, 25 AM. Bus. L.J. 285 (1987).
24 Tariff Act of 1930, ch. 497, § 304, 46 Stat. 687 (1931) (codified as amended at
19 U.S.C. § 1304(a) (1982)). Silverstein, supra note 23, at 287.
25 19 U.S.C. § 1304(a). The main purpose of the marking statute is to alert the
ultimate purchaser to the place of production so that the purchaser may seek out or
avoid products of particular countries. Palmeter, supra note 1, at 4-5 n.2.
6 19 C.F.R. § 134.1(d) (1988). "The 'ultimate purchaser' is generally the last
person in the United States who will receive the article in the form in which it was
imported." Id. "If an article is to be sold at retail in its imported form, the purchaser at
retail is the 'ultimate purchaser.' " Id. § 134.1(d)(3). "If the imported article is distrib-
uted as a gift the recipient is the 'ultimate purchaser.'" Id. § 134.1 (d)(4).
27 19 C.F.R. § 134.1(b) (1988).
Country of origin. 'Country of origin' means the country of manufacture,
production, or growth of any article of foreign origin entering the United
States. Further work or material added to an article in another country
must effect a substantial transformation in order to render such other
country the 'country of origin' within the meaning of this part.
Id.
28 19 C.F.R. § 134.1(d)(1) (1988). "If an imported article will be used in manu-
facture, the manufacturer may be the 'ultimate purchaser' if he subjects the imported
article to a process which results in a substantial transformation of the article, even
though the process may not result in a new or different article." Id.
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2.2. Generalized System of Preferences
The Generalized System of Preferences (GSP), established by the
Trade Act of 1974, authorizes duty-free treatment of eligible products
of designated beneficiary countries.29 An article must be imported di-
rectly to the United States from a beneficiary developing country
(BDC) to be eligible for GSP benefits.30 In addition, the sum of the
cost of materials produced in the BDC plus the direct costs of process-
ing must equal at least 35 percent of the appraised value of the article
at the time of its entry into the United States." The relevant Customs
regulations provide that products of the BDC are those composed of
materials: (1) wholly grown, produced, or manufactured in the BDC;
or (2) substantially transformed in the BDC into a new and different
article of commerce. 2 Because a substantial transformation may occur
with less than 35 percent added value, the 35 percent minimum is re-
quired to ensure that benefits are conferred on developing countries
without stimulating the growth of "pass-through" operations." When
the BDC contribution does not reach the 35 percent threshold, Customs
provides for a "dual substantial transformation" standard where non-
BDC components can be counted towards meeting eligibility
requirements.3 4
A dual substantial transformation finding is based on an examina-
tion of intermediate processing operations in the BDC. Raw materials
or components imported into the BDC must first be substantially trans-
29 Trade Act of 1974, Pub. L. No. 93-618, tit. V, 88 Stat. 1978, 2066-71 (codified
as amended at 19 U.S.C. §§ 2461-2466 (1982 & Supp. V 1987)). The GSP affords
nonreciprocal tariff preferences to developing countries to foster economic development
and to enhance and diversify exports and production. See generally Graham, The U.S.
Generalized System of Preferences for Developing Countries: International Innovation
and the Art of the Possible, 72 AM. J. INT'L L. 513 (1978); Webster & Bussert, The
Revised Generalized System of Preferences: "Instant Replay" or Real Change? 6 Nw.
J. INT'L L. & Bus. 1035 (1984-1985).
30 19 U.S.C. § 2463(b) (1982 & Supp. V 1987).
31 Id. An article is eligible after direct importation:
[If the sum of (A) the cost or value of the materials produced in the
beneficiary developing country or any two or more countries which are
members of the same association of countries which is treated as one coun-
try under section 2462(a)(3) of this title, plus (B) the direct costs of
processing operations performed in such beneficiary developing country or
such member countries is not less than 35 percent of the appraised value
of such article at the time of its entry into the customs territory of the
United States ...
Id.
32 19 C.F.R. § 10.177(a) (1988).
11 H.R. REP. No. 571, 93d Cong., 1st Sess. 87 (1973). Enterprises in developed
countries derive the greatest benefit from "pass-through" operations. Id.
3, 19 C.F.R. § 10.177(a)(2) (1988).
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formed into new and different items destined for subsequent manufac-
turing processes. Subsequent processes must then substantially trans-
form these items into the final product ultimately exported to the
United States. Because the raw materials are initially transformed into
products of the BDC, their value may be counted toward the thirty-five
percent threshold. The Court of Appeals for the Federal Circuit in
Torrington Co. v. United States used the dual substantial transforma-
tion test. 5 In Torrington, Portugal, a BDC, exported sewing machine
needles to the United States. Portugal produced the needles from im-
ported steel wire; the wire's value, therefore, did not apply to the
thirty-five percent minimum. The processing of the wire in Portugal
added less than thirty-five percent to the needles' value. However, the
court conferred GSP benefits when it found a dual substantial transfor-
mation." The initial transformation resulted when wire was drawn
into needle blanks, while the second occurred when the needle blanks
were hardened, holed and sharpened. This finding allowed the full
value of the needle blanks to be included in the thirty-five percent total.
Torrington illustrates the importance of the substantial transformation
test in the GSP context.
2.3. Caribbean Basin Initiative
The recently implemented Caribbean Basin Initiative (CBI)"8 in-
cludes a trade measure that designates qualified Caribbean nations to
receive duty-free treatment for eligible exports to the United States. 9
Because the CBI's goal of fostering economic growth in underdeveloped
countries4° parallels that of the GSP,41 the similarity between their re-
spective rules of origin is understandable.42 As with the GSP, the CBI
" 764 F.2d 1563 (Fed. Cir. 1985).
36 Id. at 1571-72.
37 Id. at 1568-72.
3 The Caribbean Basin Initiative (CBI) is the common name of the Caribbean
Basin Economic Recovery Act (CBERA), Pub. L. No. 98-67, 97 Stat. 384 (1983)
(codified as amended in scattered sections of 19 U.S.C. and 26 U.S.C.). See generally
Comment, The Caribbean Basin Initiative and the I.R.C. Section 936 Investment
Program: A United States Answer to the Troubled Caribbean Region, 9 U. PA. J.
INT'L Bus. L. 741 (1987).
39 CBERA, supra note 38, §§ 211-218, at 97 Stat. 384-95 (codified as amended
at 19 U.S.C. §§ 1202, 2701-2705 (Supp. III 1985)). See also U.S. DEPARTMENT OF
COMMERCE, 1987 GUIDEBOOK: CARIBBEAN BASIN INITIATIVE (1986).
40 See The Caribbean Basin Policy: Hearings Before the Subcomm. on Inter-
American Affairs of the House Comm. on Foreign Affairs, 97th Cong., 1st Sess. 141-
43 (1981).
41 See supra notes 29-37 and accompanying text.
42 The origin rules developed for the CBERA are based upon the origin rules for
the GSP program. The rules for the CBERA are liberalized for specified beneficiary
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does not hesitate to confer duty-free treatment on products wholly man-
ufactured or grown in a Caribbean nation.43 The CBI rules also re-
quire direct importation44 and 35 percent value added.45 Raw materials
imported into a beneficiary country qualify as materials of that country
provided they are substantially transformed into a new and different
article.46 The CBI allows for a dual substantial transformation
whereby non-beneficiary country goods may count toward the 35 per-
cent threshold. The substantial transformation test has equivalent sig-
nificance for CBI purposes and for GSP purposes.
countries. ITC 1976, supra note 1, at 7.
"' Compare 19 U.S.C. § 2703(a)(1) (Supp. V 1987) (CBI: "Unless otherwise ex-
cluded from eligibility by this chapter, the duty-free treatment provided under this
chapter shall apply to any article which is the growth, product, or manufacture of a
beneficiary country. . . .") with 19 U.S.C. § 2463(b)(2) (1982) (GSP: Duty-free treat-
ment is accorded if the cost of materials and operations is not less than 35%; if all
materials are indigenous, then this is easily met.).
44 19 U.S.C. § 2703(a)(1). This requirement, however, is not as strict as that for
the GSP. Compare 19 U.S.C. § 2463(b)(1)-(2) (GSP: In order to qualify for the GSP
treatment, the eligible product must be imported directly from the beneficiary develop-
ing country for which the preference is provided.) with 19 U.S.C. § 2703(a)(1) (CBI:
Eligible products need not be imported from the country for which the benefit is pro-
vided, but may be imported from any of the designated beneficiary countries.).
45 19 U.S.C. § 27 03(a)(1).
4. 19 C.F.R. § 10.196(a)(2) (1988). Customs regulations further mandate that an
article will not be deemed to have been substantially transformed "by virtue of having
merely undergone simple (as opposed to complex or meaningful) combining or packag-
ing operations, or mere dilution with water or mere dilution with another substance
that does not materially alter the characteristics of the article." 19 C.F.R. §
10.195(a)(1) (1988).
7 19 C.F.R. § 10.196(a)(2) (1988). Whereas Torrington, supra notes 35-37, was
a court-manufactured example of a dual substantial transformation for GSP purposes,
Customs furnishes its own example for CBI purposes. Example 3 notes:
A raw, perishable skin of an animal grown in a non-beneficiary country is
sent to a beneficiary country where it is tanned to create nonperishable
'crust leather'. The tanned material is then cut, sewn and assembled with
a metal buckle imported from a non-beneficiary country to create a fin-
ished belt which is imported directly into the United States. Because the
operations performed in the beneficiary country involved both the substan-
tial transformation of the raw skin into a new or different article and the
use of that intermediate article in the production or manufacture of a new
or different article imported into the U.S., the cost or value of the tanned
material used to make the imported article may be counted towards the 35
percent requirement. The cost or value of the metal buckle imported into
the beneficiary country may not be counted towards the 35 percent value
requirement because the buckle was not substantially transformed in the
beneficiary country into a new or different article prior to its incorporation
in the finished belt.
19 C.F.R. § 10.196 (a)(2) (1988).
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2.4. United States-Israel Free-Trade Area Agreement
In 1985, Israel and the United States entered into a Free-Trade
Area (FTA) Agreement 48 that by 1995 will eliminate tariff and
nontariff barriers to trade between the countries. 49 In order to qualify
for FTA treatment under the United States-Israel agreement, products
must be of Israeli or United States origin. 50 As Congress set out,51 the
United States-Israel agreement includes rules of origin similar to those
in the Caribbean Basin Initiative,52 and requires direct importation
5
1
and 35 percent value added.54 Issues of origin are likely to arise with
the use of components imported from countries not party to the agree-
ment." Consequently, imported materials are required by the United
States-Israel agreement to undergo a "substantial transformation" re-
sulting in "a new and different article of commerce, having a new
name, character or use" compared with the material from which it was
transformed. 56
2.5. Government Procurement
Government procurement is the purchase of products by the
United States government for its own use. The Buy American Act re-
quires the federal government to give preference to domestically pro-
duced goods in its purchases. 7 The Buy American Act propounas two
48 Agreement on the Establishment of a Free-Trade Area, Apr. 22, 1985, United
States-Israel, 24 I.L.M. 653 [hereinafter Agreement]. This Agreement was imple-
mented by Congress in the United States-Israel Free Trade Area Implementation Act
of 1985, Pub. L. No. 99-47, 99 Stat. 82 (codified in scattered sections of 19 U.S.C.
reprinted in 19 U.S.C. § 2112 note (Supp. V 1985)). See generally D. JAMES & K.
PATTERSON, GUIDE TO THE U.S.-ISRAEL FREE TRADE AGREEMENT (1985) [hereinaf-
ter GUIDE].
4' Agreement, supra note 48, annexes 1, 2. A free trade area is a group of two or
more customs territories in which duties and other restrictive barriers to trade are elim-
inated on all or substantially all trade between the territories on products originating in
those territories. See General Agreement on Tariffs and Trade, Oct. 30, 1947, art.
XXIV, 61 Stat. A3, T.I.A.S. No. 1700, 55 U.N.T.S. 187.
50 Agreement, supra note 48, annex 3.
51 Title IV of the Trade and Tariff Act of 1984, Pub. L. No. 98-573, § 402, 98
Stat. 2948, 3013-15 (codified as amended in scattered sections of 19 U.S.C. The 1984
Trade Act amended section 102 of the Trade Act of 1974, Pub. L. No. 93-618, § 102,
88 Stat. 1978, 1982-84 (codified as amended at 19 U.S.C. § 2112(b) (1982 & Supp. V
1987)).
52 See supra notes 38-47 and accompanying text for a discussion of the Caribbean
Basin Initiative rules of origin.
" Agreement, supra note 48, annex 3, para. 1(b).
54 Id. at annex 3, para. 1(c).
55 GUIDE, supra note 48, at 23.
5 Agreement, supra note 48, at annex 3, para. 4.
57 41 U.S.C. §§ 10(a)-(d) (1982).
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situations where origin determinations must be made. Initially, a deter-
mination must be made as to whether or not an article is an "Ameri-
can" product. In order to reduce the discriminatory effect of "buy-do-
mestic" arrangements, the International Agreement on Government
Procurement was adopted to allow a waiver of such restrictions for sig-
natory countries.5" This agreement also requires an origin determina-
tion to establish whether an article is a product of a signatory country.
The substantial transformation test is used in both instances. 9
2.6. United States Products Exported and Returned
Specific tariff provisions apply to United States goods exported
and subsequently re-imported. If an exported product is returned with-
out being advanced in value or improved in condition abroad, the prod-
uct enters the United States duty-free."0 The substantial transformation
test figures prominently in three aspects of these goods that are ex-
ported and returned."1 First, United States articles exported for repair
or alteration 2 are subject to duty only on the value of the repairs or
alterations performed abroad.6 3 If foreign processing exceeds the scope
of repair and alteration, however, then there is considered to have been
a substantial transformation and a duty is assessed upon the full value
of the article.64 Secondly, articles assembled abroad with United States
components and returned to the United States are exempt from duty to
the extent of the value of the components.6 5 Finally, foreign articles or
materials may become United States components if they undergo a
processing operation in the United States that results in a substantial
51 See General Agreement on Tariffs and Trade, Agreement on Government Pro-
curement, Apr. 11, 1979, reprinted in AGREEMENTS REACHED IN THE ToKYo ROUND
OF THE MULTILATERAL TRADE NEGOTIATIONS, H.R. Doc. No. 153, 96th Cong., 1st
Sess. pt. 1, at 67-189 (1979).
5 An article is a product of a country or instrumentality only if (i) it is
wholly the growth, product, or manufacture of that country or instrumen-
tality, or (ii) in the case of an article which consists in whole or in part of
materials from another country or instrumentality, it has been substan-
tially transformed into a new and different article of commerce with a
name, character, or use distinct from that of the article or articles from
which it was so transformed.
19 U.S.C. § 2518(4)(B) (1982) (emphasis added).
80 HARMONIZED TARIFF SCHEDULE OF THE UNITED STATES, USITC Pub. No.
2030, Heading 9801.00.10 (1988) [hereinafter HTS].
61 ITC 1695, supra note 1, at 34.
61 HTS, supra note 60, Heading 9802.00.40.
63 19 C.F.R. § 10.8 (1988).
6" Burstrom v. United States, 44 C.C.P.A. 27 (1956) (the conversion of steel in-
gots into steel slabs held to be a manufacture beyond the scope of mere alteration),
noted in Finance Hearing, supra note 10, at 142.
6" HTS, supra note 60, Heading 9802.00.80 (1988).
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transformation.66
2.7. Drawback
A drawback statute provides that when articles manufactured in
the United States using imported components are exported, the duties
paid on those components shall be refunded as drawback (less one per-
cent).6' There exist no statutes or regulations defining when an article
is manufactured in the United States. However, two prominent court
decisions suggest an examination for substantial transformation as the
proper standard to apply in such cases. The Supreme Court, in
Anheuser-Busch Brewing Association v. United States,68 held that
there must be a transformation into a new and different article.6 9
United States v. International Paint Co. subsequently held that a
change in either name, character or use as a result of processing can be
sufficient to indicate a transformation.
70
2.8. Tariff Treatment
General headnote 3 of the Tariff Schedules of the United States
(TSUS) provides for different rates of duty on imported articles as de-
termined by the country of origin of each article.7 ' If a product is not
entered on a claim of preference,7 2 and is not the product of a Commu-
nist country, 73 it is assessed the "most-favored-nation" (MFN) rate of
duty.74 Products of Communist countries are subject to the highest rate
66 19 C.F.R. § 10.14(b) (1988). Example 1 of the regulation provides:
A cast metal housing for a valve is made in the United States from im-
ported copper ingots, the product of a foreign country. The housing is a
product of the United States because the manufacturing operations per-
formed in the United States to produce the housing resulted in a substan-
tial transformation of the foreign copper ingots.
Id.
67 19 U.S.C. § 1313(a) (1982).
66 207 U.S. 556 (1908).
66 Id. at 562.
70 35 C.C.P.A. 87, 93 (1948).
71 19 U.S.C. § 1202, gen. headnote 3 (Supp. V 1987).
72 See, e.g., Generalized System of Preferences, Caribbean Basin Initiative, insular
possessions treatment, United States-Israel Free Trade Area, supra notes 29-56 and
accompanying text.
73 19 U.S.C. § 1202, gen. headnote 3(d) (Supp. V 1987).
"' The Tariff Schedules of the United States provide for two rates of duty, "Col-
umn 1" rates and "Column 2" rates. 19 U.S.C. § 1202, gen. headnote 3 (Supp. V
1987). Column 2 rates are extended to nations not receiving favored status from the
United States. The Column 2 rates are now the highest in United States history. See
generally HousE COMM. ON WAYS AND MEANS, 100TH CONG., 1ST SESS., OVER-
VIEW AND COMPILATION OF U.S. TRADE STATUTES, 4-5 (Comm. Print 1987).
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of duty."' Origin determinations are critical in this context because
country of origin affects the rate of duty. A 1984 Court of Appeals for
the Federal Circuit case, Belcrest Linens v. United States, 7  held that
the substantial transformation test applies in determining origin for
purposes of tariff assessment."
2.9. Textile Regulations
In March 1985, permanent regulations propounding rules of ori-
gin for textiles and textile products78 were issued pursuant to President
Reagan's request.1 9 The Customs Commissioner explained that this
regulation was designed "to prevent circumvention or frustration of visa
or export license requirements contained in multilateral and bilateral
agreements to which the United States is a party in order to facilitate
the efficient and equitable administration of the U.S. Textile Import
Program."80 The regulations employ the substantial transformation
standard and provide that a "textile or textile product will be consid-
ered to have undergone a substantial transformation if it has been
transformed by means of substantial manufacturing or processing oper-
ations into a new and different article of commerce."8" A definition of
substantial manufacturing or processing for textiles is included, but it is
not exclusive.8 2 Customs has asserted that the criteria for determining
" 19 U.S.C. § 1202, gen. headnote 3(d) (Supp. V 1987).
78 741 F.2d 1368 (Fed. Cir. 1984).
77 Id. at 1371.
7I8 19 C.F.R. § 12.130 (1988). For a more complete discussion of these regula-
tions, see Note, The 1984 "Country of Origin" Regulations for Textile Imports: Ille-
gal Administrative Action Under Domestic and International Law?, 14 GA. J. INT'L
& COMP. LAW 573 (1984).
7" Exec. Order No. 12,475, 3 C.F.R. § 203 (1985), reprinted in 7 U.S.C. § 1854
(1988).
80 Customs Regulations Amendments Relating to Textiles and Textile Products,
50 Fed. Reg. 8,710, 8,710-11 (1985).
19 C.F.R. § 12.130(b) (1988).
82 The regulations further provide:
(2) In determining whether merchandise has been subjected to substantial
manufacturing or processing operations, the following will be considered:
(i) The physical change in the material or article as a result of the
manufacturing or processing operations in each foreign territory or coun-
try, or insular possession of the U.S.
(ii) The time involved in the manufacturing or processing operations
in each foreign territory or country, or insular possession of the U.S.
(iii) The complexity of the manufacturing or processing operations
(iv) The level or degree of skill and/or technology required in the
manufacturing or processing operations . . ..
(v) The value added to the article in each foreign territory or country,
or insular possession of the U.S., compared to its value when imported
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substantial transformation of imported textiles also apply to such deter-
minations of non-textile products.83 Customs claims that the recent tex-
tile regulations apply because of their genesis in Customs interpreta-
tions of judicial decisions.84
3. EVOLUTION OF THE SUBSTANTIAL TRANSFORMATION TEST
Despite its application in many contexts, no statute or regulation
specifically defines the substantial transformation standard."' Deter-
mining substantial transformation is a confusing task for the courts due
to the volume of goods in international trade and the variety of
processes to which each good may be subjected. It is difficult to discern
the point at which a processing operation causes a product to become a
new and different article.86 Several criteria have emerged through judi-
cial precedent as indicia of a substantial transformation.
3.1. Substantial Transformation Criteria
3.1.1. Lost Identity
United States v. Gibson-Thomsen Co.8" held that a substantial
transformation occurs when imported articles "are so processed in the
United States that each loses its identity in a tariff sense and becomes
an integral part of a new article having a new name, character, and
use."88 The issue in this case was whether toothbrushes and hair-
brushes, comprised of United States bristles and Japanese handles,
should be marked as products of Japan.89 In the court's view, the bris-
tles-were the product's essence and the wooden handles' once-indepen-
dent identity was subordinated in the final product."
Chemo Pure Manufacturing Corp. v. United States9 considered
the origin of tannic acid produced in the United Kingdom from nutgalls
grown in China. The court found that the "identity of the nutgalls
into the U.S.
19 C.F.R. § 12.130(d)(2) (1988).
83 C.S.D. 85-47, 19 Cust. B. & Dec. 593 (1985); T.D. 85-158, 19 Cust. B. &
Dec. 44 (1985).
84 19 Cust. B. & Dec. at 596.
85 Finance Hearing, supra note 10, at 134.
88 Anheuser-Busch Brewing Ass'n v. United States, 207 U.S. 556, 562 (1908),
held that for a transformation to result, a new and different article having a distinctive
name, character, or use must emerge.
87 27 C.C.P.A. 267 (1940).
88 Id. at 273.
89 Id.
9o Id. at 273. See Simpson Transcript, supra note 11, at 112 F.R.D. 526.
91 34 Cust. Ct. 8 (1954).
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produced in China has been lost, and a new product with a new name,
a new use, and a distinct tariff status has been produced." 92 If an arti-
cle has lost its identity in merging with another article, a new name,
character or use has resulted.9"
3.1.2. Producer Good-Consumer Good Distinction
Midwood Industries, Inc. v. United States9 4 held that a substan-
tial transformation results when processing altzrs an article from one
usable solely by the producer, to a consumer-ready product. In Mid-
wood, the court held that rough steel forgings, the approximate size of
the finished product, were substantially transformed after being
trimmed or tapered, beveled, bored, and subjected to other finishing
processes to create flanges and fittings for pipes.95 According to the
court, the steel forgings could not be used by consumers without
processing and such a step was, necessarily, a substantial one.9"
Uniroyal, Inc. v. United States97 departed from the producer
good-consumer good distinction demonstrated in Midwood,9 s finding
that such a shift is not determinative. 9 Uniroyal, a 1982 case involving
attachment in the United States of domestic outersoles to imported shoe
uppers, relied primarily on the lost-identity criterion.100
The producer good-consumer good distinction, however, was re-
stored three years later. In Torrington Co. v. United States,'0' steel
wire was imported into Portugal, a GSP country,0 2 and processed into
sewing needles. The need for a dual substantial transformation'0 " re-
quired the wire to be transformed into a product of Portugal, and then
for that product to be transformed into needles.'0 4 An initial process
converting the wire into needle blanks constituted one transforma-
tion,' 0 5 while a second operation of sharpening and holing the needle
92 Id. at 11.
11 Simpson Transcript, supra note 11, 112 F.R.D. at 526.
9' 313 F. Supp. 951 (Cust. Ct. 1970).
95 Id.
96 Id. at 957.
11 542 F. Supp. 1026 (Ct. Int'l Trade 1982).
98 See supra notes 93-95 and accompanying text.
99 Uniroyal, 542 F. Supp. at 1026.
100 Id. at 1029. See supra notes 87-92 and accompanying text.
1o 764 F.2d 1563 (Fed. Cir. 1985).
102 See supra note 29 and accompanying text.
103 Torrington, 764 F.2d at 1571-72. See supra notes 29-37 and accompanying
text. See generally Cutler, The United States Generalized System of Preferences: The
Problem of Substantial Transformation, 5 N.C.J. INT'L L. & CoMt. REG. 393 (1980).
104 Simpson Transcript, supra note 11, 112 F.R.D. at 528.
'05 The initial stage is where wire is straightened, cut to the desired shape, bev-
eled, and drawn to form a needle blank. Torrington, 764 F.2d at 1568.
19891
Published by Penn Law: Legal Scholarship Repository, 2014
U. Pa. J. Int'l Bus. L.
blanks constituted a second transformation.08 The court found that the
needle blanks were fit only for use by a producer, whereas a second
stage was required to create a consumer-usable item.0 7 The impor-
tance assigned to this criterion varies with each case, indicating the un-
predictability with which the substantial transformation test is applied.
3.1.3. Value Added Standard
The addition of significant value to a product or the incurring of
significant processing costs is another standard for gauging substantial
transformation. United States v. Murray,08 held:
[T]he sub-term "substantial transformation" means a funda-
mental change in the form, appearance, nature, or character
of an article which adds to the value of the article an amount
or percentage which is significant in comparison with the
value which the article had when exported from the country
in which it was first manufactured, produced, or grown.'0 9
The court noted further that "[t]he adjective 'substantial' informs us
that the degree of change is to be measured with reference to economic
value, and the degree must be very great."" 0 However, suggestions of
substantiality were not offered.
The court in Uniroyal, while examining whether an imported ar-
ticle retained its essence or lost its independent identity,"' also focused
on added value." 2 In Uniroyal, Indonesian footwear uppers were im-
ported into the United States for attachment of rubber soles. Because
the cost of creating the uppers was significantly higher than the cost of
soling them," 3 the court failed to find a substantial transformation. Ac-
cording to the court, a certain percentage of value added is necessary to
effect a transformation." 4 No specific percentage, however, was
suggested.
106 Id. at 1571-72.
107 Id. at 1571.
108 621 F.2d 1163 (1st Cir. 1980).
109 Id. at 1169.
110 Id. In this case, the mixing and bagging of Chinese glue in Holland was
deemed merely a fraudulent guise to avoid higher duties. No significant value was
added to the product in Holland. Id. at 1166-67.
... See text accompanying notes 87-92.
..2 Uniroyal, 542 F. Supp. at 1029-30.
113 Id.
114 Id.
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3.1.4. Comparison of Processing Operations
The concept of a value added standard closely relates to whether
the operation claimed to effect a substantial transformation involves mi-
nor or major processing. Processing may be differentiated by the
amount of labor and level of capital investment required by the process.
Uniroyal115 held that "the attachment of the outsole to the upper is a
minor manufacturing or combining process.' 16 The court compared
the Indonesian manufacturing of shoe uppers -with the attachment of
soles to those uppers in the United States and found that soling took
less skill, time and money.117 As an assembly operation, this compared
with the finishing operation of attaching buttons to a shirt.11 The
court in Murray v. United States119 similarly found only minor
processing in an operation in which Chinese glue imported into Hol-
land was screened for impurities, remixed and bagged. 2'
Texas Instruments, Inc. v. United States'2' held that an assembly
process could result in a substantial transformation if the process was a
complicated one. The court found that the processing of photodiodes
and integrated circuits in Taiwan resulted in conversion into new
articles.' 22
3.1.5. Change in Tariff Classification
A change in the tariff classification of an article is also a criterion
courts use to determine whether a processing operation results in a sub-
stantial transformation of the article. If processing operations in a
country result in a change in the tariff classification of the article, then
that country will be considered the country of origin. 2 ' Belcrest Linens
v. United States24 held that a change in a product's tariff classification
under the Tariff Schedules of the United States may be considered as a
factor in the substantial transformation determination analysis.'2 In
115 See supra notes 96-99 and accompanying text.
116 Uniroyal, 542 F. Supp. at 1029.
117 Id. at 1028.
"" Id. at 1030. A second analogy was offered by comparing the operation to the
process of attaching handles to finished luggage. Id.
119 See supra notes 108-10 and accompanying text.
120 Murray, 621 F.2d at 1166-67. No substantial transformation resulted, and
glue remained a product of China.
"-' 681 F.2d 778 (C.C.P.A. 1982).
122 Id. at 785.
123 ITC 1976, supra note 1, at 18. This test is used in the European Economic
Community for determining the origin of goods for purposes of preferential tariff pro-
grams. ITC 1695, supra note 1, at 42.
124 741 F.2d 1368 (Fed. Cir. 1984).
12' Belcrest Linens, 741 F.2d at 1372-73.
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Belcrest Linens, bolts of Chinese cloth were cut, decoratively stitched
and sewn on the sides after importation into Hong Kong. 26 The origin
determination for the final product, pillow cases, was important be-
cause the duty on Chinese products was over two and one half times
that for Hong Kong manufactures.127 The court found that the pillow
cases were substantial transformations of the original Chinese cloth.
3.2. Inconsistent Application of the Substantial Transformation
Criteria
The courts have used various criteria in making their substantial
transformation determinations, and no single criterion has emerged as
the single, uniform test. As a result, international traders must analyze
all the factors in arranging business ventures or in deciding whether to
bring suit against Customs for an adverse origin ruling. The effects of
processing may be determinative in one case, yet ignored in another
despite similar. factual circumstances.
A Court of International Trade decision, National Juice Products
Association v. United States,'28 reversed a prior Customs decision.2 9
Customs had held in 1980 that a substantial transformation would re-
sult from blending imported orange juice concentrate with domestic
juice, orange oils, flavoring ingredients, concentrates or a combination
thereof.'30 The National Juice court agreed with Customs' position"'
that the process of converting imported concentrated orange juice for
manufacturing (COJM) into frozen concentrated orange juice or recon-
stituted orange juice does not result in a substantial transformation.
The court examined the transition from COJM to frozen concen-
trated juice and reconstituted orange juice, yet explicitly rejected the
producer good to consumer good shift as no longer determinative in
light of recent precedent.'32 The court stated that a party "must
demonstrate that the processing done in the United States substantially
increases the value of the product or transforms the import so that it is
126 Id. at 1374.
127 Id. at 1369.
128 628 F. Supp. 978 (Ct. Int'l Trade 1986).
129 C.S.D. 85-47, 19 Gust. B. & Dec. 593 (1985).
130 C.S.D. 80-162, 14 Oust. B. & Dec. 1002, 1004 (1980). Specifically, a manu-
facture would result from blending with (a) fresh orange juice, (b) pasteurized orange
juice, (c) essential oils and flavoring components, (d) essential oils, flavoring compo-
nents and water, (e) essential oils, flavoring components and other orange concentrates,
and (Q a combination of any of the above. Id.
131 C.S.D. 85-47, 19 Oust. B. & Dec. 593 (1985).
132 National Juice, 628 F. Supp. at 989-90. For an explanation of the producer
good-consumer good distinction, see supra notes 93-106 and accompanying text.
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no longer the essence of the final product. '13 3
The court found that the Food and Drug Administration's usage
of different names for the products before and after processing carried
little weight" and held that the different names referred to the identi-
cal substance (orange juice) at different stages of its production. 3 ' The
Court of International Trade manipulated the tests for substantial
transformation to support Customs reversal of its prior position.
The National Juice case also illustrates another aspect of the un-
predictability surrounding this area of international trade. The court
noted that "the policies underlying the different statutes [e.g., marking,
GSP, drawback] are similar but not identical. . .. Thus, although the
language of the test applied under the three statutes is similar, the re-
sults may differ where differences in statutory language and purpose
are pertinent." 36 In making this argument for differing rules of origin,
National Juice contradicted a Treasury Department view, expressed a
year earlier, that "Congress did not intend for Customs to apply one
rule of origin for duty and marking purposes and a different rule of
origin for the purposes [of textile quotas]." " ' Another Court of Inter-
national Trade decision consistent with National Juice, Yuri Fashions
Co. v. United States," 8 held that sweaters were a product of Korea for
quota purposes, but a product of the Northern Mariana Islands for
tariff and marking purposes."3 " Despite these judicial pronouncements,
Customs maintained in 1987 that the textile regulations derive from
recent caselaw and represent the law applicable in all country of origin
decisions.14 0 That same year, however, in Ferrostaal Metals Corp. v.
United States,141 a case involving Japanese steel processed in New Zea-
133 National Juice, 628 F. Supp. at 990.
134 Id. at 989. The court held as such despite the language of Anheuser-Busch
Brewing Ass'n v. United States, 207 U.S. 556, 562 (1908), that for there to be a trans-
formation, "a new and different article must emerge having a distinctive name, charac-
ter, or use."
13 National Juice, 628 F. Supp. at 989.
136 Id. at 988 n.14.
137 T.D. 85-38, 19 Cust. B. & Dec. 58, 64-65 (1985), quoted in Palmeter, supra
note 1, at 30.
138 632 F. Supp. 41 (Ct. Int'l Trade 1986), affd, 804 F.2d 1246 (Fed. Cir. 1986),
cert. denied, 481 U.S. 1004 (1987).
139 Id. at 47.
14 T.D. 87-29, 21 Cust. B. & Dec. 12 (1987) (holding that China is the country
of origin for sweater parts knitted in China, despite the fact that the wool was grown
and spun in New Zealand and the sweater parts were sewn and finished in New
Zealand).
.1 664 F. Supp. 535 (Ct. Int'l Trade 1987). The question presented in Ferros-
taal was whether annealing and galvanizing processes in New Zealand substantially
transformed steel imported from Japan. In ruling that a transformation did result, the
CIT reversed a Customs determination that "continuous hot-dip galvanizing" is not a
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land, Customs argued that the substantial transformation standard
must be applied to further the intent of the voluntary steel restraint
agreement between the United States and Japan."" Ferrostaal ruled
against Customs and abandoned the stance taken in Yuri Fashions and
National Juice:
No legitimate purpose is served by employing some other test
in order to bring within the terms of the Arrangement steel
which the United States has not attempted to restrict. As a
practical matter, multiple standards in these cases would
confuse importers and provide grounds for distinguishing
useful precedents. Thus, using the name, character and use
criteria, the Court applies the substantial transformation test
in accordance with longstanding precedents and rules. 43
The court explicitly found,' contrary to Customs' assertion, that an
"cessence" test 4 5 has not displaced the traditional name, character or
use test.'46
Despite this language, Ferrostaal did not apply a traditional test.
If the court did not directly consider the purpose behind the restraint
agreement in this case, then its heightened scrutiny of processing opera-
tions suggests the decision was written with an eye to the future. Many
criteria were compounded, as if to justify a decision adverse to adminis-
trative policy. These included: (1) added value; 4 ' (2) tariff classifica-
tion change; 48 (3) loss of original identity;'49 (4) capital investment;..
process that results in a substantial transformation. Id. at 536.
142 Id. at 538.
Defendant says that 'decisions of the courts hold that the various criteria
applied in substantial transformation cases must be considered in light of
the objectives of the statute in question . . . . Thus, in this case, where the
purposes of the VRA [voluntary restraint agreement] and its statutory
foundations is to limit imports of Japanese steel products and to foster the
growth of the American steel industry, the nature of the overall changes
which occur in New Zealand must be more substantial than when a stat-
ute fostering operations in a foreign country are being construed.'
Id. (quoting Post-trial Brief of Customs Service at 33).
143 Id. at 538-39.
144 Id. at 538.
145 Customs argued that a product should be deemed transformed if its essence has
changed. This suggestion was based on the court's use of the word "essence" to describe
the character of merchandise in National Juice Products Ass'n v. United States, 628 F.
Supp. 978, 991 (Ct. Int'l Trade 1986).
146 See supra notes 19-20 and accompanying text.
147 Ferrostaal, 664 F. Supp. at 540. The evidence showed a change in value from
$350 per ton of steel before processing to $550 per ton after processing. Id.
148 Id. at 541. Full, hard, cold-rolled steel is classified under item 607.83, Tariff
Schedules of the United States, while the galvanized steel sheet is classified under item
608.13, Tariff Schedules of the United States. Id.
[Vol. 11:2
https://scholarship.law.upenn.edu/jil/vol11/iss2/9
PREDICTABLE RULE OF ORIGIN
(5) chemical and mechanical change;""1 (6) producer good-consumer
good distinction;5 2 and (7) evidence of a change in name.'"8 The many
qualifications and criteria only serve to decrease predictability and
make inconsistency, unintended or otherwise, more likely.
Superior Wire v. United States"" was decided two months after
Ferrostaal and held that the Canadian operation of drawing Spanish
wire rod into wire was not a substantial transformation. 55 The court
focused specifically on disparities between the Spanish conversion of
steel into rod and the Canadian conversion of rod into wire in the areas
of labor, capital investment and physical change.' 6 Several traditional
criteria and important factors, however, were accorded little weight. Su-
perior Wire held that while the criteria of tariff classification, change of
name and value added were successfully met, they were not
determinative.'
57
Superior Wire presented another apparent departure from ac-
cepted standards. In 1977, United States v. Kanthal Corp. determined
"I See id. at 540-41.
'50 Id. at 539. A special furnace is required for the processing. It must heat and
cool the steel in a controlled fashion, using twenty zones correlating to time and tem-
perature patterns. Id.
15 Id. at 540. The steel is transformed from a brittle product into a ductile one
with permanent chemical changes resulting in corrosion-resistance. Id.
152 Id. at 541. The court noted that heat treatment is necessary to increase the
utility of cold-rolled steel and cited Midwood Industries, Inc. v. United States, 313 F.
Supp. 951 (C.C.P.A. 1970). Id. See also supra notes 93-95 and accompanying text.
151 Ferrostaal, 664 F. Supp. at 541. "[T]he satisfaction of the name criterion in
this case lends support to plaintiffs' claim. The witnesses for both parties testified that
the processing ... results in a product which has a different name . . . ." Id.
154 669 F. Supp. 472 (Ct. Int'l Trade 1987), affd, 867 F.2d 1409 (Fed. Cir.
1989). In Superior Wire, 2,700-pound coils of wire rod from Spain were uncoiled and
cleaned during passage through a mechanical de-scaling machine. The machine re-
moved a hard oxide crust through reverse bending of the rod. The rod was then coated
with lubricant and rust preventative before the rod coils were joined by butt-welding to
make feeding the drawing dies easier. Butt-welding generally involves annealing across
the joint to ensure uniform composition. Two die passes were usually used to create a
2,000-pound coil of wire. Cross-sectional area was reduced by 30%, the wire became
less ductile, and tensile strength rose 30-40% after the drawing. Id. at 474.
155 Id. at 480.
156 Id. at 478.
The fifteen percent added value figure for the wire standing alone does not
pull in either direction, but related concepts, including the amount of labor
required to accomplish the change and the capital investment required rel-
ative to that required to produce the entire article, are also relevant to a
determination of whether the change involves minor processing.
Id.
' This holding was issued despite a name change and different treatment by
people in the steel and wire industries, different tariff classification, and a finding of at
least 15% value added. The court noted that such standards can be supportive of a
transformation determination, but are not dispositive. Though these three standards
were met here, they were neither dispositive, nor supportive. Id. at 478-79.
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that wire rod and drawn wire were not the same product." 8 Relying
almost exclusively on the processing comparison criterion of Uni-
royal,5 9 however, the court in Superior Wire found the transformation
described in Kanthal to be a minor one.'6 0
Finally, the Superior Wire court had to address the precedential
value of Torrington,'6 ' which also involved processing of metal articles
without combination or further assembly. In attempting to distinguish
Torrington, the Superior Wire court found that "[a]lthough some of
the processes involved here are the same as those involved in the second
phase of Torrington, there is no clear change from producers' to con-
sumers' goods."' 62 However, the processes involved in drawing rod into
wire are far more similar to the first stage of Torrington where wire
was drawn into needle blanks.' 6 3 In that stage there was no question of
a producer good/consumer good distinction. The court noted that after
the wire was drawn in the first stage of Torrington it really could only
be used for making needles.16 Similarly, the court found that wire rod
has little use except for making wire.' 65 The court's failure to resolve
or explain its different treatment of parallel situations reinforces the
uncertainty facing those in international trade.
These cases stand for the proposition that courts have inconsis-
tently applied the various criteria in making the standard of substantial
transformation determinations. Criteria may be mixed, their respective
weights may be reapportioned, and they may sometimes be disregarded
entirely.
4. TOWARD A UNIFORM RULE OF ORIGIN
Any proposed uniform rule of origin must comport with the pur-
poses of such rules in general and eliminate the deficiencies of those
presently used. Because origin rules must be applied in such a range of
contexts, 66 consistency and ease of application are of primary con-
158 554 F.2d 456 (C.C.P.A. 1977). While this case did not require a substantial
transformation determination, the court's discussion of the processing noted that the
manufacturer had taken all the steps necessary to warrant the product being imported
as wire. Id. at 461. The relevance to Superior Wire is striking, particularly in light of
the fact that the rod in Kanthal was drawn once, while that in Superior Wire was
drawn twice. Superior Wire, 669 F. Supp. at 474.
.59 See supra notes 115-18 and accompanying text.
160 Superior Wire, 669 F. Supp. at 480.
161 See supra notes 35-37 and accompanying text.
.62 Superior Wire, 669 F. Supp. at 479.
163 See supra note 37 and accompanying text.
164 Superior Wire, 669 F. Supp. at 479.
165 Id. at 474.
16 See supra notes 19-84 and accompanying text.
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cern. 67 The need for a uniform rule is underscored at the domestic
level by the difficult task our courts face when making substantial
transformation determinations. The variety of manufacturing processes,
the volume of case-by-case determinations and the flexibility of criteria
for making such determinations have rendered predictability impossi-
ble. Traders are as uncertain of business planning as Customs is of
administering the rules.'68 From an international perspective, the diver-
gence of substantial transformation criteria distorts the accuracy of sta-
tistical collection. There are problems with calculating value added be-
cause exchange rates fluctuate. Processing expenses may differ
significantly from disparity of labor costs among nations. Countries
may easily differ as to what is an important manufacturing operation
and what is not.
In the quest for uniformity and predictability, primary considera-
tion must be given to a rule of origin that eliminates subjectivity. It
must not be susceptible to the wide interpretation of the substantial
transformation standard. This Comment has discussed changes in tariff
classification under the Tariff Schedules of the United States as a crite-
rion indicating a substantial transformation.' 69 Some cases have sug-
gested that the existence of such reclassification is not dispositive.' 0 A
classification-based origin rule must be adaptable, however, to be viable
as a uniform rule of origin. Because a system geared to one country's
tariff schedules would likely confer benefits on the nation able to
change the schedules, a more equitable approach would be one based
on an internationally accepted system of classification.
4.1. The Harmonized System
The idea of an internationally accepted tariff basis is over fifty
years old.'' The Harmonized System is an international standard of
167 The ITC reported that the four critical elements of a standard origin rule are
uniformity, simplicity, predictability and administrability. ITC 1976, supra note 1, at
12-13.
168 Id. at 13.
16 See supra notes 123-26 and accompanying text.
"0 Superior Wire v. United States, 669 F. Supp. 472 (Ct. Int'l Trade 1987).
"I' The notion of a common basis for customs tariffs was initiated by the 1927
World Economic Conference. The Geneva nomenclature resulting from that conference
was completed in 1931, revised in 1937, and used as a basis for the Brussels Tariff
Nomenclature (BTN). In 1950, the Customs Co-operation Council (CCC) was estab-
lished by a convention of various trading nations. The BTN was approved by the CCC
in 1950, revised in 1955, and renamed the Customs Co-operation Council Nomencla-
ture (CCCN) in 1959. A CCC report, released in 1973, concluded that the develop-
ment of a uniform commodity classification system had become essential for the long-
term interests of international trade. This report culminated in 1983 with completion of
the harmonized system and an international convention for its implementation. The
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six-digit numerical classification codes designed to make tariff nomen-
clature uniform worldwide."' 2 The Harmonized System attempts to or-
ganize tariff items into a hierarchical framework reflecting increasing
technical sophistication and economic effort.17 This aim closely paral-
lels that of substantial transformation determinations, where products
are examined in light of character changes and economic factors. The
Harmonized System covers nearly ten thousand different items in its
twenty-one sections. These sections are divided into ninety-nine chap-
ters which are, in turn, subdivided into headings. 74 As one recent arti-
cle explains:
By its nature, a subdivision cannot provide for an item
outside the scope of the entry being subdivided. Furthermore,
if an entry is subdivided, the subdivisions must exhaust the
entry. And finally, each subdivision at the same level must
be mutually exclusive. Thus, the hierarchical structure of the
nomenclature assists in drawing the reader to the most spe-
cific tariff item.'7 5
In addition to its logical framework, the Harmonized System will
be more modern than the current TSUS, will utilize the same system as
the current TSUS for imports and exports, and will provide a greater
degree of certainty."7 At present, Customs is prepared to implement
the Harmonized System' 77 as soon as Congress authorizes it do so." 8 A
universally accepted and uniform nomenclature, like the Harmonized
System, would provide an excellent base upon which to build a new
definition of national origin.
harmonized system is based on the CCCN and other tariff and statistical classification
systems. Morgan & Wilson, The Harmonized System, 35 INT'L TAX PLANNING 706,
709-10 (1987).
172 Harmonized System: Hearing Before the Subcomm. on International Trade of
the Senate Comm. on Finance, 100th Cong., 1st Sess. 1 (1987) [hereinafter HS Hear-
ing] (statement of Senator Matsunaga, Chairman of the International Trade
Subcommittee).
The United States has participated in the development of the Harmonized System
since its inception. Participation was based on the expectation that the Harmonized
System would replace the Tariff Schedules of the United States. Id. at 21 (statement of
Francis W. Foote, Esq.) [hereinafter Foote Statement].
17'Morgan & Wilson, supra note 171, at 710.
174 Id.
175 Id.
176 See Rep. Bonker Tells ABA Session that Trade War Is Likely if Trade Legis-
lation Not Passed Soon, 4 Int'l Trade Rep. (BNA) 587 (Apr. 29, 1987) (statement of
John Simpson, Deputy Assistant Treasury Secretary for Regulatory, Trade and Tariff
Enforcement) [hereinafter HS Statement]; Foote Statement, supra note 170.
177 HS Hearing, supra note 170, at 3 (statement of Christopher Marsich, Direc-
tor of Tariff Affairs, Office of the United States Trade Representative).
178 4 Int'l Trade Rep. (BNA) 1487 (Dec. 2, 1987).
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4.2. Harmonized System "Plus"
The Harmonized System's logical and definitive framework is
well-suited to form the basis for an origin guide. Its status as an inter-
national nomenclature and its codified nature would translate into wide
acceptance and predictable administration. While the Harmonized Sys-
tem alone might not be a complete solution, incorporating product or
sector-specific amendments could provide for a successful and objective
rule of origin.
One disadvantage associated with using a change of tariff heading
as an indication of a new country of origin is the difficulty of finding a
nomenclature commonly applied at the international level." 9 Though
the Harmonized System is unequivocally international, some argue that
it was not drafted with rules of origin in mind.""0 If the system were
put into such use, however, modifications would surely be forthcoming.
It would evolve and develop its particular character as nations learned
to utilize its classifications most efficiently."' According to the Interna-
tional Trade Commission (ITC), the shortcoming of such a classifica-
tion-based rule is that it does not function effectively with regard to
assembly-oriented products.1 "' For example, components imported from
one or more countries could be assembled in a simple operation in the
country of export and would be considered products of that country if a
change in classification results.1 83 It is precisely for this reason that the
Harmonized System alone would not be a panacea. Rather, specific
rules would be drafted to flesh out the gaps that remain. If an assembly
operation is at issue, two or more tariff heading shifts might be re-
quired. Perhaps the components alone would have to undergo a classifi-
cation shift; or, the article composed of the parts might have to undergo
a shift.
Because a rule based on the Harmonized System plus specific
amendments would focus on tariff provisions, the rule would rarely
need to examine particular manufacturing operations or processes.184
This rule would remedy one of the problems presented by the uniform
179 ITO 1976, supra note 1, at 18-19.
180 Id.
181 In the ITC report on standardization of rules of origin, the solution offered for
a uniform rule is one based on a list of processes for an enumerated product. Specifi-
cally, origin would be conferred on the last country where one of the enumerated
processes took place. The Commission noted that such a system would be subject to
updating, while also evolving its owri discipline. ITC 1976, supra note 1, at 22. It is
obvious that no system will operate flawlessly until there has been a "break-in" period.
182 ITC 1976, supra note 1, at 19.
183 Id.
184 Id.
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rule suggested by the ITC.
The Commission recommends a standard based on processing re-
quirements where origin would be conferred on the last country in
which an enumerated process was applied to the particular product in-
volved.' 8 5 However, the Commission admits the validity of concerns
that, under this rule, separate shipments of a specific article made by
different processes might be given different origins. 8 ' This problem
would not arise under the Harmonized System Plus standard, which is
concerned with product, not process.
The codified nature of the underlying nomenclature and its nearly
universal acceptance among trading nations permit a greater degree of
flexibility. Whereas flexibility in the substantial transformation criteria
equates to unguided formlessness, the objective and mechanically pre-
cise character of the Harmonized System renders it capable of sus-
taining exceptions and special rules without losing its identity.
5. CONCLUSION
The ITC has suggested four critical elements of rules of origin:
uniformity, simplicity, predictability, and administrability."8 ' Each of
these elements is lacking in the present substantial transformation test
for determining country of origin. The Courts and the Customs Service
apply it inconsistently. The judicial review process that is often neces-
sary consumes considerable time and money. The deficiencies of the
substantial transformation test as a viable standard have resulted in the
emergence of several secondary criteria. These have only heightened the
confusion by providing factors that can be either relied upon or ignored,
depending on the desired outcome of the case.
The Harmonized System of tariff classification is an international
tariff nomenclature already usea by most major trading nations. Its
codified structure is the solution to the search for a uniform rule of
origin. Adopting a rule that an article is a product of the nation where
it last underwent a change in Harmonized System classification would
eliminate subjectivity from origin determinations. Because all ports of
entry into the United States would follow the same nomenclature, ad-
ministrative rulings would be more uniform. Other nations would be
able to predict Customs determinations because they would already
have a working understanding of the same international system. Any
problems associated with the nomenclature could be worked out at in-
185 Id. at 20.
188 Id.
187 ITC 1976, supra note 1, at 12-13.
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ternational conventions. While it would take time for the system to
work its way into all the various trade sectors, that time would be am-
ply compensated by a generous return of clarity and consistency in the
realm of country of origin determinations.
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